Although, as already noted, the citation had been
vacated on September 12, 1983, the operator through
Mr. Edward J. Onuscheck, Vice President - Safety and Training,
wrote Mr. William R. Devett, the MSHA sub-district manager,
on September 20, 1983, objecting to various statements in
the report.  Mr. Devett responded by letter dated October 28,
1983, agreeing to certain changes, taut concluding that there
was a lack of additional supports where needed adjacent to
the cutter and that the placement of temporary supports was
near the minimum.  As appears above, two days previously on
October 26, the citation was reinstated as a section 104(d){l)
citation.

At the hearing several witnesses testified to explain
the various actions MSHA had taken.  Harry Thompson, a
supervisory coal mine safety and health inspector with
responsibility for the subject mine, testified that on the
morning of August 3, 1983, he accompanied Michael Bondra,
one of the inspectors under his supervision, on the con-
tinuation of a regular inspection they were conducting at
the mine (Tr. 16).  Mr. Thompson stated that at 9 a.m. he
and Mr. Bondra looked at the area and that Mr, Bondra
measured the distances between roof supports in the subject
area, but according to Mr, Thompson they were not on an
investigation (Tr. 17, 23-24).  Neither he nor Mr. Bondra
talked to anyone who had been at the scene at the time of
the accident and at that time he did not know when the
foreman became aware of the cutter (Tr. 23, 27, 32, 37).  He
also stated he did not know any of the circumstances sur-
rounding the accident such as when the cutter appeared (Tr,
35).  He and Mr. Bondra did not evaluate the situation
beyond taking the measurements.  Mr. Thompson was of the
opinion that when the accident occurred the operator was in
the process of setting temporary supports, although he spoke
to no one who was there and although other witnesses indi-
cated that no one knew for sure what the decedent was doing
when he was killed (Tr. 35-37, 39-40, 70-72, 158-159),
Despite the fact that his knowledge of what happened on the
prior night was limited in the manner he described,
Mr. Thompson expressed the view at the hearing that there
was no violation because the roof was supported adequately
and the requirements of the plan were met (Tr. 26, 31, 33,
39).  Moreover, Mr. Thompson told company officials on the
morning of August 3 that there had been no violation at the
time of the fall (Tr. 20-21, 42).
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